Supreme Court Rules
2021 Proposed Amendments

Written comments to these proposed amendments

to the Supreme Court Rules must be submitted by December 31, 2021 to

ruleamendments@kycourts.net.

Proposed Amendments

SCR 1.050 The Administrative Office of the Courts Amend
SCR 1.060 Circuit court clerks Amend
SCR 2.042 Conditional admission, restoration and Amend
reinstatement
SCR 2.112 Limited admission for attorney participants in a | Amend
public defender, legal services program, or Office
of a Commonwealth’s or County Attorney
SCR 2.300 Reinstatement of persons to practice Delete in entirety
SCR 3.023 Disclosure of Professional Liability Insurance Amend
SCR 3.030 Membership, practice by nonmembers and Amend
classes of membership
SCR 3.040 Dues: date of payment and amount Amend
SCR 3.050 Collection of dues; suspension for non-payment | Amend
SCR 3.130(1.1) | Competence Amend
SCR 3.130(3.6) | Trial publicity Amend
SCR 3.130(5.7) | Activities of suspended lawyer Amend
SCR 3.130(5.8) | Responsibilities regarding law-related services New rule
SCR 3.330(8.4) | Misconduct Amend
SCR 3.140 Appointment of inquiry commission Amend
SCR 3.150 Access to disciplinary information Amend
SCR 3.160 Initiation of disciplinary cases Amend
SCR 3.165 Temporary suspension by the Supreme Court Amend
SCR 3.166 Automatic suspension after conviction of a felony | Amend
SCR 3.167 Indefinite suspension in default cases or for New rule
failure to participate after answer
SCR 3.180 Investigation and trials to be prompt; subpoena | Amend
power
SCR 3.370 Procedure before the Board and the Court Amend
SCR 3.380 Degrees of discipline Amend
SCR 3.390 Notice to client of suspension or disbarment Amend
SCR 3.500 Restoration to membership Delete in entirety
SCR 3.501 Reinstatement after a disciplinary suspension New rule
prevailing fewer than 181 days
SCR 3.502 Reinstatement after a disciplinary suspension New rule
181 days or more
SCR 3.503 Reinstatement standards New rule
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SCR 3.504 Restoration to membership New rule

SCR 3.505 Character and Fitness Committee; Delete in entirety
reinstatements

SCR 3.510 Reinstatement in case of disciplinary suspension | Delete in entirety

SCR 3.530 Ethics Committee and Unauthorized Practice Amend
Committee—advisory opinions—informal and
formal

SCR 3.660 Procedure for accreditation of continuing legal Amend
education activities and obligations of sponsors

SCR 3.690 Continuing legal education award Amend

SCR 3.815 Mediation and arbitration Delete in entirety

SCR 6.030 Time constraints Amend

SCR 6.060 Records of the commission Amend

SCR 7.030 Nomination and election—Regular elections of Amend
bar representatives to judicial nominating
commissions

SCR 7.040 Special elections Amend




SCR 1.050 The Administrative Office of the Courts

1) The Administrative Office of the Courts shall act as the administrative
and fiscal agency of the Court of Justice. Policies and procedures
developed by the Administrative Office of the Courts and issued by it
with the approval of the Supreme Court shall have the same effect as if
issued by the Supreme Court.

2) All personnel actions shall conform to the requirements of the judicial
personnel system approved by the Supreme Court.

3) No funds, excepting in-state travel, shall be expended or otherwise
obligated without prior review and approval of the Administrative Office
of the Courts.

4) All courts[;} and clerks [and-eourtrepeorters} within the Court of Justice
shall keep such records and report such statistics as may be required by
the Administrative Office of the Courts with the approval of the Supreme
Court.

5) The internal management of juries shall be in accordance with the Rules
of Civil and Criminal Procedure as implemented by the procedures
issued by the Administrative Office of the Courts with the approval of the
Supreme Court.

6) Requests [for-braneh-eourtsites} to hold court at any location other
than a court facility shall first be presented to the Administrative

Office of the Courts for review and recommendation to the Supreme
Court.

7) Requests for certification of necessity for trial commissioners or new
judicial positions shall be submitted to the chief justice with a copy to
the Administrative Office of the Courts.




9)

(99) é‘af"gs m] ”h;e]h the d;st; *ft. e;. cireuitjudge k.*&s;*]et ;f;;”l Zé‘l éh;;.]

When a civil matter has been submitted for final adjudication, an
attorney may file a notice with the clerk, with a copy to the judge
and all parties. The clerk shall send a copy of the notice to the
Administrative Office of the Courts. The Administrative Office of
the Courts shall compile a submission report that is made
available to the judge for review.

If a civil matter remains under submission for longer than 90 days,
Jjudges shall certify the reason to the chief justice. Any judge who
knowingly violates any provision of this section may be reported to
the Judicial Conduct Commission.

The Administrative Office of the Courts shall make available, at least
once every two years, a training program designed for Circuit and Deputy
Circuit Clerks which focuses on the dynamics and effects of domestic
violence including the availability of community resources, victims’
services and reporting requirements.



SCR 1.060 Circuit court clerks

1)

2)

3)

4)

Pursuant to Section 100 of the Constitution of Kentucky no person shall
be eligible to seek the office of circuit clerk unless he shall have procured
from a judge of the Court of Appeals, or a judge of the circuit court, a
certificate that he has been examined by the clerk of his court under his
supervision, and that he is qualified for the office for which he is a
candidate.

No such certificate shall be issued to any person unless that person has
received a passing grade of 70% or more on a standard examination to be
prepared and administered by the Administrative Office of the Courts.
The examination shall include general knowledge questions and
specific questions pertaining to the materials included in the Circuit
Clerk's Manual, Circuit Clerk's Accounting Manual, [and} the Personnel
Policies of the Court of Justice, and relevant Administrative
Procedures of the Kentucky Court of Justice.

The examination shall be given once not less than 30 days nor more than
60 days before the deadline for filing for election in the year in which
circuit clerks are elected. No person shall be eligible to appear on any
election ballot for the office for circuit clerk who has not successfully
completed an examination and been so certified, except no incumbent
circuit clerk shall be required to be re-certified.

In the event of a vacancy in the office of circuit clerk, a special
examination shall be prepared by the Administrative Office of the Courts
to be administered to such person or persons designated by the chief
circuit judge responsible for filling the vacancy by appointment, and to
be administered to prospective candidates for election to fill the
unexpired term.



SCR 2.042 Conditional admission, restoration and reinstatement

1)

2)

As a part of its certification process for all initial Applicants, [inelading
applicants for restoration or reinstatement under SCR3.500 or 3.510} the
Character and Fitness Committee may require that an [a}Applicant enter
into an agreement as a condition of his/her admission to the Bar. The
conditions of admission, as determined by the Character and Fitness
Committee, shall be set forth in a written agreement with specific terms
and conditions. These terms and conditions shall be monitored by the
Committee or its agents or designees.

Upon failure to comply with the terms and conditions of the agreement,
the Committee may:

a) extend the term and impose additional condition(s); or

b) recommend to the Court revocation of the license to practice
law.

law]

3) {4} All information relating to conditional admission of an [a}Applicant or

an attorney shall remain confidential in accordance with SCR 2.008.

4) 51 Any member whose license is revoked by the Court for failure to

comply with the terms of a conditional admission agreement shall be
deemed to have been subject to a disciplinary action and restoration or
reinstatement shall be subject to the rules set forth in [SER-3-516} SCR
3.501, et seq.



SCR 2.112 Limited admission for attorney participants in a public
defender, legal services programs, or Office of a Commonwealth’s or
County Attorney

1)

2)

Scope. This rule applies to an attorney who is not a member of the Bar
of this Commonwealth but who, after having completed the study of law
in a law school approved by the American Bar Association or by the
Association of American Law Schools and having been admitted to
practice in the highest Court of another state, wishes to become an
employee of an organized public defender program, the office of a
Commonwealth’s Attorney or County Attorney, or an organized legal
services program in this Commonwealth providing legal assistance to
indigent persons.

General Rule. An attorney to whom this rule applies shall be admitted to
practice before the Courts of this Commonwealth in all matters within
the professional responsibility of an organized public defender program,
the Office of a Commonwealth’s or County Attorney, or an organized legal
services program which program is sponsored, approved or recognized by
the Kentucky Bar Association. Admission to practice under this rule
shall be limited to the matters specified in the preceding sentence. An
application for admission to practice under this rule shall include or be
accompanied by:

a) A certificate of the highest Court or agency of any other state
having jurisdiction over admission to the bar and the practice of
law stating that the applicant is in good standing at the bar of
such Court or in such state.

b) A statement signed by the Commonwealth’s or County Attorney, or
a representative of the public defender program or legal services
program, that has employed the attorney, showing compliance with
paragraph (1) of this rule. Any such statement shall also
acknowledge the duty of the office or the program to notify the
Clerk of the Supreme Court immediately whenever the attorney
ceases to be an employee of such program.

c) Such other affidavits or materials as shall be deemed necessary by
the Character and Fitness Committee in order to satisfy the
Committee of the applicant’s moral character and fitness to
practice before the Court of this Commonwealth.

d) Payment of a fee of $100.00 made payable to the Kentucky Office
of Bar Admissions (cashier’s or certified check or money order).



3)

4)

5)

Subscription and Action. The application for admission shall be
subscribed to by a member of the bar of this Commonwealth in good
standing. If the application and related documents are in proper order
and if the Character and Fitness Committee finds that the applicant has
the moral character and fitness to practice before the Courts of this
Commonwealth, the Clerk of the Supreme Court shall enter the name of
the applicant upon the docket of persons specially admitted to the bar of
this Commonwealth subject to the restrictions of this rule and shall
issue an appropriate certificate in evidence thereof.

Expiration of Admission. When an attorney admitted under this rule
ceases to be associated in the program or office for which limited
admission was granted, a representative of the public defender program
or legal services program or office of Commonwealth’s or County Attorney
shall immediately and in writing so notify the Clerk of the Supreme
Court. Admission to practice under this rule shall expire (i) after 18
months or at the end of any renewal period of the 18-month term as
provided for herein, or (ii) upon termination of the attorney’s
employment with the program or office, whichever shall first occur. The
admission to practice under this rule for 18 months may be
extended and renewed for additional terms of 18 months in the
same manner as originally granted but only for so long as and
until such time as the attorney is otherwise eligible to obtain
admission to practice in the Commonwealth of Kentucky without
examination by reason or reciprocity or comity pursuant to SCR
2.110.

Rules Governing the Practice of Law. Except for Rules 2.110 and
3.030(2), the Rules governing the practice of law shall be applicable to an
attorney admitted under this rule.
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SCR 3.023 Disclosure of Professional Liability Insurance

1) On or before September 1 of each year, every active member of the
Association shall certify to the Executive Director in such form and
manner as the Board may designate:

a) Whether the member is engaged in the private practice of law;

b) If engaged in the private practice of law, whether the member is
currently covered by a policy of professional liability insurance
with minimum limits of $100,000.00 per claim and $300,000.00
aggregate for all claims during the policy term; and

c) Whether the member is exempt from the disclosure provisions of
this Rule.

2) If any active member not exempt from the provisions of this Rule as

provided in paragraph (5) fails to certify by October 1 of each year
that they are in compliance with this Rule, they shall be assessed
a late fee of $50.00.

3) 2} Each member who has previously reported being covered by
professional liability insurance as set forth in paragraph 1(b) of this Rule
shall notify the Executive Director in writing in such form and manner as
the Board may designate within 30 days if the insurance policy providing
coverage lapses, terminates, or is no longer in effect for any reason.

4) 34 The information disclosed pursuant to this Rule will be made
available to the public by such means as the Board may designate.

5) {4 The following members are exempt from the disclosure provisions of
this Rule:

a) Members who are employed by a government entity and who do
not represent clients outside of that capacity; and

b) Members who are employed by an organization client and who do
not represent clients outside of that capacity][;}.
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SCR 3.030 Membership, practice by nonmembers and classes of
membership

1)

2)

3)

4)

5)

All persons admitted to the practice of law in this state shall be, and they
are, members of the association.

A person admitted to practice in another state, but not in this state, shall
be permitted to practice a case in this state only if that attorney subjects
himself or herself to the jurisdiction and rules of the Supreme Court of
Kentucky, pays a one-time per case fee equal to the annual dues paid by
those KBA members who have been admitted to practice law for five
years or more to the Kentucky Bar Association and engages a member of
the association as co-counsel, whose presence shall be necessary at all
trials and at other times when required by the court. No motion for
permission to practice in any state court in this jurisdiction shall be
granted without submission to the admitting court of a certification from
the Kentucky Bar Association of receipt of this fee.

a) If any attorney continues to appear on the basis of pro hac vice
admission per subsection (2), the attorney shall pay a renewal fee every
year until the case is concluded. The renewal fee shall be due on the one-
year anniversary of the attorney's original pro hac vice admission. Any
subsequent renewal fees shall be due in subsequent years on the same
calendar date. The renewal fee payment shall be equal to the annual
dues paid by KBA members who have been admitted to practice for five
years or more.

b) Failure to pay the renewal fee within thirty (30) days of the due date
will result in the attorney being suspended from appearing in any case in
which he/she has been admitted pro hac vice. Upon notification of the
failure of payment, members of the KBA serving as co-counsel shall
immediately notify the Court in which the case is pending.

The association, by its bylaws, may create honorary memberships.

A class of membership is established to be known as “Senior Retired
Inactive Member.” Any member who reaches the age of 70 years and no
longer is actively practicing law and who has met the necessary CLE
requirements for inactive status pursuant to SCR 3.665(2), shall upon
notification to the Executive Director be classified as Senior Retired
Inactive and shall not be required to pay annual dues. Any member who
has been classified as Senior Retired Inactive may donate legal services
through a duly organized legal aid program offering pro bono
representation, or a local bar association legal pro bono program or
initiative.
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0) a) A class of membership is established to be known as “Disabled
Inactive Member.” An attorney admitted to practice in this state who has
been, because of a mental or physical condition, judicially declared to be
a person under a legal disability, or for whom probable cause exists to
believe that the attorney has a mental or physical condition that
substantially impairs his or her ability to practice law shall provide to the
Director of the Kentucky Bar Association a detailed written report from a
licensed qualified health care provider who has examined the attorney
setting out the findings of the health care provider, including the results
of all tests made, diagnoses and conclusions. The Director shall present
the matter to the Board who may enter an order transferring the attorney
to Disability Inactive Status. An attorney classified under this subsection
is not required to pay dues or obtain the annual CLE requirement
pursuant to SCR 3.645. This status shall be reflected on the attorney's
membership record. No attorney classified under this status may engage
in the practice of law in this state. Any disciplinary proceedings against
the attorney shall be stayed while the attorney is on disability inactive
status. Any report and supporting records from a health care provider
regarding the treatment of the attorney shall be confidential and sealed.

b) An attorney transferred to disability inactive status may file a petition
with the Court for restoration to active status. A copy of the petition shall
be served on Bar Counsel, who shall have 20 days to file a response to
the petition. If Bar Counsel objects to the petition, the matter shall be
referred to the Character and Fitness Committee to conduct proceedings
under [SER2-3060} SCR 3.502 and SCR 3.503. If Bar Counsel has no
objection to the petition the Court may enter an order restoring the
attorney to active status with or without conditions or refer the matter to
the Character and Fitness Committee to conduct proceedings under
[SER2-3006} SCR 3.502 and SCR 3.503. If an attorney is restored to
active status, any disciplinary proceedings that have been stayed will be
resumed.
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SCR 3.040 Dues: date of payment and amount

1)

2)

3)

4)

On or before July 1 of each year every member of the Association,
including every justice or judge of the Kentucky Court of Justice and
United States judge in or who is appointed from or maintains a residence
in Kentucky, except board-designated honorary members, shall be
assessed dues for the ensuing twelve months. Dues shall be fixed by the
Supreme Court on recommendation of the Board. Dues shall be paid to
the treasurer on or before September 1 of each year.

Any member of the association shall be relieved of the payment of dues
for any fiscal year in which the member serves actively for a period of not
less than six months in the armed services of the United States of
America, other than as a career member of the armed forces.

The class of membership designated Senior Retired Inactive Member,
established by the Supreme Court in SCR 3.030, shall not be required to
pay annual dues.

Unless the member has been classified under Senior Retired Inactive
Member pursuant to SCR 3.030(4) or Disabled Inactive Member
pursuant to SCR 3.030(5), the member may apply in writing to the
Kentucky Bar Association to be relieved of the payment of dues by reason
of undue hardship arising from disability, sickness, [e¥]| financial
condition, active military service, or as the spouse of an active
military service member. The application shall be copied to the
Governors from the district in which the attorney lives, who may or may
not recommend in writing to the President that such relief be granted,
giving the reasons therefor. Thereupon the President shall have the
authority to rule on the application and to notify the Treasurer by written
order that the attorney is relieved of the payment of dues. The President
shall file the order with the registrar along with the recommendation(s) of
the Governor(s).
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SCR 3.050 Collection of dues; suspension for non-payment

If dues are not paid on or before September 1, then an additional late payment
fee of fifty dollars ($50.00) shall be assessed. On or before September 15 of
each year, the Treasurer shall notify a member in writing of his or her
delinquency and late fee. On or before October 15 of each year, the Treasurer
shall in writing certify to the Board the names of all members who remain
delinquent. The Board shall cause to be sent to the member a notice of
delinquency by certified mail, return receipt requested, at the member's bar
roster address. Such notice shall require the member to show cause within
thirty (30) days from the date of the mailing why the member's law license
should not be suspended for failure to pay dues and the late fee under this
rule or SCR 3.023. In addition, such notice shall inform the member that if
such dues and late fees, as well as costs in the amount of fifty ($50.00), are not
paid within thirty (30) days, or unless good cause is shown within thirty (30)
days that a suspension should not occur, the lawyer will be stricken from the
membership roster as an active member of the KBA and suspended from the
practice of law. At the conclusion of the thirty (30) days, unless the dues, late
fees and additional costs payment have been received, or unless good cause
has been shown as to why the member should not be suspended, the Board of
Governors will vote to suspend any such member from the practice of law. A
copy of the suspension notice shall be sent by the Director to the member, the
Clerk of the Supreme Court of Kentucky, the Director of Membership, and the
Circuit Clerk of the member’s roster address district for recording and
indexing. The suspended member may apply for restoration to membership
under the provisions of SCR 3.500. A member may appeal to the Supreme
Court of Kentucky from such suspension within thirty (30) days of the date the
suspension notice is recorded in the membership records. Such appeal shall
include an affidavit showing good cause why the suspension should be
revoked.
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SCR 3.130 (1.1) Competence

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

Supreme Court Commentary

Legal Knowledge and Skill

1)

2)

3)

4)

In determining whether a lawyer employs the requisite knowledge and
skill in a particular matter, relevant factors include the relative
complexity and specialized nature of the matter, the lawyer’s general
experience, the lawyer’s training and experience in the field in question,
the preparation and study the lawyer is able to give the matter and
whether it is feasible to refer the matter to, or associate or consult with, a
lawyer of established competence in the field in question. In many
instances, the required proficiency is that of a general practitioner.
Expertise in a particular field of law may be required in some
circumstances.

A lawyer need not necessarily have special training or prior experience to
handle legal problems of a type with which the lawyer is unfamiliar. A
newly admitted lawyer can be as competent as a practitioner with long
experience. Some important legal skills, such as the analysis of
precedent, the evaluation of evidence and legal drafting, are required in
all legal problems. Perhaps the most fundamental legal skill consists of
determining what kind of legal problems a situation may involve, a skill
that necessarily transcends any particular specialized knowledge. A
lawyer can provide adequate representation in a wholly novel field
through necessary study. Competent representation can also be provided
through the association of a lawyer of established competence in the field
in question.

In an emergency, a lawyer may give advice or assistance in a matter in
which the lawyer does not have the skill ordinarily required where
referral to or consultation or association with another lawyer should be
impractical. Even in an emergency, however, assistance should be
limited to that reasonably necessary to the circumstances, for ill-
considered action under emergency conditions can jeopardize the client’s
interest.

A lawyer may accept representation where the requisite level of
competence can be achieved by reasonable preparation. This applies as
well to a lawyer who is appointed as counsel for an unrepresented
person. See also Rule 6.2.
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Thoroughness and Preparation

5) Competent handling of a particular matter includes inquiry into and
analysis of the factual and legal elements of the problem, and use of
methods and procedures meeting the standards of competent
practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake;
major litigation and complex transactions ordinarily require more
extensive treatment than matters of lesser complexity and consequence.
An agreement between the lawyer and the client regarding the scope of
the representation may limit the matters for which the lawyer in
responsible. See Rule 1.2(c).

Maintaining Competence
6) To maintain the requisite knowledge and skill, a lawyer should keep
abreast of changes in the law and its practice, including the benefits and
risks associated with relevant technology, engage in continuing study
and education and comply with all continuing legal education
requirements to which the lawyer in subject.

7) A lawyer’s well-being is an important aspect of maintaining
competence. A lawyer’s mental, emotional, and physical well-being
may impact the lawyer’s ability to represent a client and practice
law. This comment is not intended to subject a lawyer to
disciplinary action for showing signs of not being physically,
emotionally, or mentally well. Nor is it intended to expose a lawyer
to discipline for not seeking help if struggling with depression,
substance use disorder, or other mental health conditions or
unhealthy behaviors.
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SCR 3.130(3.6) Trial publicity

a) A lawyer who is participating or has participated in the investigation or
litigation of a matter shall not make an extrajudicial statement that the
lawyer knows or reasonably should know will be disseminated by means
of public communication [#} and will have a substantial likelihood of
materially prejudicing an adjudicative proceeding in the matter.

b) Notwithstanding paragraph (a), a lawyer may state:

1) the claim, offense or defense involved and, except when
prohibited by law, the identity of the persons involved;

2) information contained in a public record;
3) that an investigation of the matter is in progress;
4) the scheduling or result of any step in litigation;

5) a request for assistance in obtaining evidence and information
necessary thereto;

6) a warning of danger concerning the behavior of a person
involved, when there is reason to believe that there exists the
likelihood of substantial harm to an individual or to the public
interest; and

7) in a criminal case, in addition to subparagraphs (1) through (6):
i. the identity, residence, occupation and family status of

the accused;

ii. if the accused has not been apprehended, information
necessary to aid in apprehension of that person;

iii. the fact, time and place of arrest; and

iv. the identity of investigating and arresting officers or
agencies and the length of the investigation.

c) Notwithstanding paragraph (a), a lawyer may make a statement that a
reasonable lawyer would believe is required to protect a client from the
substantial undue prejudicial effect of recent publicity not initiated by
the lawyer or the lawyer's client. A statement made pursuant to this
paragraph shall be limited to such information as is necessary to
mitigate the recent adverse publicity.

d) No lawyer associated in a firm or government agency with a lawyer
subject to paragraph (a) shall make a statement prohibited by paragraph

(a).
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Supreme Court Commentary

2009:

1)

2)

3)

4)

S)

It is difficult to strike a balance between protecting the right to a fair trial
and safeguarding the right of free expression. Preserving the right to a
fair trial necessarily entails some curtailment of the information that may
be disseminated about a party prior to trial, particularly where trial by
jury is involved. If there were no such limits, the result would be the
practical nullification of the protective effect of the rules of forensic
decorum and the exclusionary rules of evidence. On the other hand,
there are vital social interests served by the free dissemination of
information about events having legal consequences and about legal
proceedings themselves. The public has a right to know about threats to
its safety and measures aimed at assuring its security. It also has a
legitimate interest in the conduct of judicial proceedings, particularly in
matters of general public concern. Furthermore, the subject matter of
legal proceedings is often of direct significance in debate and deliberation
over questions of public policy.

Special rules of confidentiality may validly govern proceedings in
juvenile, domestic relations and mental disability proceedings, and
perhaps other types of litigation. Rule 3.4(c) requires compliance with
such Rules.

The Rule sets forth a basic general prohibition against a lawyer making
statements that the lawyer knows or should know will have a substantial
likelihood of materially prejudicing an adjudicative proceeding.
Recognizing that the public value of informed commentary is great and
the likelihood of prejudice to a proceeding by the commentary of a lawyer
who is not involved in the proceeding is small, the Rule applies only to
lawyers who are, or who have been involved in the investigation or
litigation of a case, and their associates.

Paragraph (b) identifies specific matters about which a lawyer's
statements would not ordinarily be considered to present a substantial
likelihood of material prejudice, and should not in any event be
considered prohibited by the general prohibition of paragraph (a).
Paragraph (b) is not intended to be an exhaustive listing of the subjects
upon which a lawyer may make a statement, but statements on other
matters may be subject to paragraph (a).

There are, on the other hand, certain subjects that are more likely than
not to have a material prejudicial effect on a proceeding, particularly
when they refer to a civil matter triable to a jury, a criminal matter, or
any other proceeding that could result in incarceration. These subjects
relate to:
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a) {3 the character, credibility, reputation or criminal record of a

party, suspect in a criminal investigation or witness, or the identity
of a witness, or the expected testimony of a party or witness;

b) H2H in a criminal case or proceeding that could result in

incarceration, the possibility of a plea of guilty to the offense or the
existence or contents of any confession, admission, or statement
given by a defendant or suspect or that person's refusal or failure
to make a statement;

c) H3}H the performance or results of any examination or test or the

refusal or failure of a person to submit to an examination or test,
or the identity or nature of physical evidence expected to be
presented;

d) 4} any opinion as to the guilt or innocence of a defendant or

suspect in a criminal case or proceeding that could result in
incarceration;

e) H5H information that the lawyer knows or reasonably should know

f)

is likely to be inadmissible as evidence in a trial and that would, if
disclosed, create a substantial risk of prejudicing an impartial trial;
or

He}H the fact that a defendant has been charged with a crime,
unless there is included therein a statement explaining that the
charge is merely an accusation and that the defendant is
presumed innocent until and unless proven guilty.

6) Another relevant factor in determining prejudice is the nature of the

7)

proceeding involved. Criminal jury trials will be most sensitive to

extrajudicial speech. Civil trials may be less sensitive. Non-jury hearings
and arbitration proceedings may be even less affected. The Rule will still

place limitations on prejudicial comments in these cases, but the
likelihood of prejudice may be different depending on the type of
proceeding.

Finally, extrajudicial statements that might otherwise raise a question
under this Rule may be permissible when they are made in response to
statements made publicly by another party, another party's lawyer, or
third persons, where a reasonable lawyer would believe a public response

is required in order to avoid prejudice to the lawyer's client. When
prejudicial statements have been publicly made by others, responsive
statements may have the salutary effect of lessening any resulting
adverse impact on the adjudicative proceeding. Such responsive
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statements should be limited to contain only such information as is
necessary to mitigate undue prejudice created by the statements made
by others.

8) See Rule 3.8(e) for additional duties of prosecutors in connection with
extrajudicial statements about criminal proceedings.
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SCR 3.130(5.7) Activities of Suspended Lawyer

a)

During a period of suspension a suspended lawyer may not perform any
of the following acts:

1) render legal consultation or legal advice to any person;

2) appear on behalf of another person in any hearing or
proceeding or before any judicial officer, arbitrator, mediator,
court, public agency, referee, magistrate, commissioner, or
hearing officer, unless the rules of the tribunal involved
permit representation by non-lawyers and the represented
person has been fully informed of the lawyer's suspension;

3) appear as a representative of another person at a deposition
or other discovery matter;

4) negotiate or transact any matter for or on behalf of another
person with third parties;

5) receive, disburse, or otherwise handle a client's funds; or

0) engage in activities that constitute the practice of law.

b) A lawyer shall not employ, associate professionally with or aid a person a

d)

lawyer knows or reasonablyle} should know has been suspended to do
any of the preceding described acts during a suspended lawyer's period
of suspension. Further, a lawyer shall not employ or associate
professionally with a member whose license to practice law has been
suspended if the suspended lawyer was associated with such lawyer or
law firm at the time of such member's suspension.

Except as provided in paragraph (a) and (b), a suspended lawyer may
perform research, draft documents, perform clerical functions, and
similar activities for the use by a lawyer who assumes professional
responsibility for the suspended lawyer's activities.

Prior to or at the time of employing a suspended lawyer, the employing
lawyer shall serve upon Bar Counsel written notice of the employment of
the suspended lawyer, including a description of such suspended
member's current license status. The notice shall include a statement
that the suspended lawyer shall not be employed to perform any of the
activities prohibited by paragraph (a). Upon terminating the employment
of a suspended lawyer, the employing lawyer shall promptly serve written
notice of such termination upon Bar Counsel.
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Supreme Court Commentary

1)

2)

3)

4)

A lawyer's suspension may be as a result of a suspension in any
jurisdiction including those suspended for failure to pay Bar dues as
provided by SCR 3.050 or for failure to comply with continuing legal
education requirements as provided by SCR 3.661.

The term "employ" means engaging the services of a suspended lawyer,
whether for pay as an employee or independent contractor, or volunteer,
or accepting any service from the suspended lawyer. The requirements of
the Rule apply to all attorneys in the employing firm. In all employment
situations permitted by this Rule the employing lawyer shall assure that
the suspended lawyer does not have any interaction with the public from
which it might reasonably appear that the suspended lawyer is a lawyer
in good standing. This includes, but is not limited to, communication
with any clients of the employing attorney, or communications with any
attorneys other than the employing attorney.

An employing lawyer shall take appropriate actions to assure that the
suspended lawyer does not receive, disburse, or otherwise handle any
client or attorney client escrow funds.

Examples of the type of work a suspended lawyer may perform include:
(a) performing legal work of a preparatory nature for an active lawyer's
review, such as legal research, gathering information, and drafting
pleadings, briefs, and other similar documents: (b) communicat[es}ing
with a lawyer's client or third parties regarding matters such as
scheduling, billing, updates on the status of a client's matters, fact
gathering, and confirmation of receipt or sending of correspondence and
messages; (¢) accompanying an active lawyer to a deposition or other
discovery proceeding for the limited purpose of providing clerical
assistance to the lawyer who will appear as a client's representative. A
suspended lawyer shall comply with the requirements of SCR 3.390 and
take all reasonable steps to protect the interests of the lawyer's clients.
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SCR 3.130(5.8): Responsibilities regarding law-related services

1)

2)

A lawyer shall be subject to the Rules of Professional Conduct with
respect to the provision of law-related services, as defined in
subsection (2), if the law-related services are provided:

a) by the lawyer in circumstances that are not distinct
Jrom the lawyer's provision of legal services to clients;
or

b) in other circumstances by an entity controlled by the
lawyer individually or with others if the lawyer fails to
take reasonable measures to assure that a person
obtaining the law-related services knows that the
services are not legal services and that the protections
of the client-lawyer relationship do not exist.

The term "law-related services" denotes services that might
reasonably be performed in conjunction with and in substance are
related to the provision of legal services, and that are not
prohibited as unauthorized practice of law when provided by a
nonlawyer.

Supreme Court Commentary:

1)

2)

When a lawyer performs law-related services or controls an
organization that does so, there exists the potential for ethical
problems. Principal among these is the possibility that the person
Jor whom the law-related services are performed fails to
understand that the services may not carry with them the
protections normally afforded as part of the client-lawyer
relationship. The recipient of the law-related services may expect,
for example, that the protection of client confidences, prohibitions
against representation of persons with conflicting interests, and
obligations of a lawyer to maintain professional independence
apply to the provision of law-related services when that may not be
the case.

Rule 5.8 applies to the provision of law-related services by a lawyer
even when the lawyer does not provide any legal services to the
person for whom the law-related services are performed and
whether the law-related services are performed through a law firm
or a separate entity. The Rule identifies the circumstances in
which all of the Rules of Professional Conduct apply to the
provision of law-related services. Even when those circumstances
do not exist, however, the conduct of a lawyer involved in the
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3)

4)

S)

6)

provision of law-related services is subject to those Rules that
apply generally to lawyer conduct, regardless of whether the
conduct involves the provision of legal services. See, e.g., Rule 8.4.

When law-related services are provided by a lawyer under
circumstances that are not distinct from the lawyer's provision of
legal services to clients, the lawyer in providing the law-related
services must adhere to the requirements of the Rules of
Professional Conduct as provided in paragraph (1)(a). Even when
the law-related and legal services are provided in circumstances
that are distinct from each other, for example through separate
entities or different support staff within the law firm, the Rules of
Professional Conduct apply to the lawyer as provided in paragraph
(1)(b) unless the lawyer takes reasonable measures to assure that
the recipient of the law-related services knows that the services are
not legal services and that the protections of the client-lawyer
relationship do not apply.

Law-related services also may be provided through an entity that is
distinct from that through which the lawyer provides legal
services. If the lawyer individually or with others has control of
such an entity's operations, the Rule requires the lawyer to take
reasonable measures to assure that each person using the services
of the entity knows that the services provided by the entity are not
legal services and that the Rules of Professional Conduct that
relate to the client-lawyer relationship do not apply. A lawyer's
control of an entity extends to the ability to direct its operation.
Whether a lawyer has such control will depend upon the
circumstances of the particular case.

When a client-lawyer relationship exists with a person who is
referred by a lawyer to a separate law-related service entity
controlled by the lawyer, individually or with others, the lawyer
must comply with Rule 1.8(a).

In taking the reasonable measures referred to in paragraph (1)(b) to
assure that a person using law-related services understands the
practical effect or significance of the inapplicability of the Rules of
Professional Conduct, the lawyer should communicate to the
person receiving the law-related services, in a manner sufficient to
assure that the person understands the significance of the fact,
that the relationship of the person to the business entity will not
be a client-lawyer relationship. The communication should be

made before entering into an agreement for provision of or
providing law-related services, and preferably should be in writing.
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7)

8)

9)

The burden is upon the lawyer to show that the lawyer has taken
reasonable measures under the circumstances to communicate the
desired understanding. For instance, a sophisticated user of law-
related services, such as a publicly held corporation, may require a
lesser explanation than someone unaccustomed to making
distinctions between legal services and law-related services, such
as an individual seeking tax advice from a lawyer-accountant or
investigative services in connection with a lawsuit.

Regardless of the sophistication of potential recipients of law-
related services, a lawyer should take special care to keep
separate the provision of law-related and legal services in order to
minimize the risk that the recipient will assume that the law-
related services are legal services. The risk of such confusion is
especially acute when the lawyer renders both types of services
with respect to the same matter. Under some circumstances the
legal and law-related services may be so closely entwined that they
cannot be distinguished from each other, and the requirement of
disclosure and consultation imposed by paragraph (1)(b) of the Rule
cannot be met. In such a case a lawyer will be responsible for
assuring that both the lawyer's conduct and, to the extent required
by Rule 5.3, that of nonlawyer employees in the distinct entity that
the lawyer controls complies in all respects with the Rules of
Professional Conduct.

A broad range of economic and other interests of clients may be
served by lawyers engaging in the delivery of law-related services.
Examples of law-related services include providing title insurance,
financial planning, accounting, trust services, real estate
counseling, mediation, legislative lobbying, economic analysis,
social work, psychological counseling, tax preparation, and
patent, medical or environmental consulting.

10) When a lawyer is obliged to accord the recipients of such

services the protections of those Rules that apply to the client-
lawyer relationship, the lawyer must take special care to heed the
proscriptions of the Rules addressing conflict of interest (Rules 1.7
through 1.11, especially Rules 1.7(a)(2) and 1.8(a), (b) and (f)), and
to scrupulously adhere to the requirements of Rule 1.6 relating to
disclosure of confidential information. The promotion of the law-
related services must also in all respects comply with the Rules
dealing with advertising and solicitation. In that regard, lawyers
should take special care to identify the obligations that may be
imposed as a result of a jurisdiction's decisional law.

28



11) When the full protections of all of the Rules of Professional
Conduct do not apply to the provision of law-related services,
principles of law external to the Rules, for example, the law of
principal and agent, govern the legal duties owed to those
receiving the services. Those other legal principles may establish a
different degree of protection for the recipient with respect to
confidentiality of information, conflicts of interest and permissible
business relationships with clients. See also Rule 8.4 (Misconduct).
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SCR 3.130(8.4) Misconduct

It is professional misconduct for a lawyer to:

a)

b)

)

d)

e)

W)

violate or attempt to violate the Rules of Professional Conduct, knowingly
assist or induce another to do so, or do so through the acts of another;

commit a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects;

engage in conduct involving dishonesty, fraud, deceit or
misrepresentation,;

state or imply an ability to influence improperly a government agency or
official or to achieve results by means that violate the Rules of
Professional Conduct or other law; or

knowingly assist a judge or judicial officer in conduct that is a violation
of applicable Rules of Judicial Conduct or other law; or

engage in conduct that is prejudicial to the administration of
Justice.

Supreme Court Commentary

2009:

1)

2)

Lawyers are subject to discipline when they violate or attempt to violate
the Rules of Professional Conduct, knowingly assist or induce another to
do so or do so through the acts of another, as when they request or
instruct an agent to do so on the lawyer’s behalf. Paragraph a), however,
does not prohibit a lawyer from advising a client concerning action the
client is legally entitled to take.

Many kinds of illegal conduct reflect adversely on fitness to practice law,
such as offenses involving fraud and the offense of willful failure to file
an income tax return. However, some kinds of offenses carry no such
implication. Traditionally, the distinction was drawn in terms of offenses
involving “moral turpitude.” That concept can be construed to include
offenses concerning some matters of personal morality, such as adultery
and comparable offenses, that have no specific connection to fitness for
the practice of law. Although a lawyer is personally answerable [te-the
entire-eriminal-law] for any crime that he or she commits, a lawyer
should be professionally answerable only for offenses that indicate lack
of those characteristics relevant to law practice. Offenses involving
violence, dishonesty, breach of trust, or serious interference with the
administration of justice are in that category. A pattern of repeated
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offenses, even ones of minor significance when considered separately,
can indicate indifference to legal obligation.

3) A lawyer may refuse to comply with an obligation imposed by law upon a
good faith belief that no valid obligation exists. The provisions of Rule
1.2(d) concerning a good faith challenge to the validity, scope, meaning or
application of the law apply to challenges of legal regulation of the
practice of law.
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SCR 3.140 Appointment of inquiry commission

1) The Chief Justice, with the consent of the Court, shall appoint an Inquiry
Commission consisting of nine persons, six of whom shall be lawyers
possessing the qualifications of a Circuit Judge and three of whom shall
be citizens of the Commonwealth of at least thirty (30) years of age who
are not lawyers. One lawyer member shall be designated by the Chief
Justice as Chair of the Commission, who shall appoint one lawyer
member to serve as Chair of each panel identified in 3.140(2). [and
ofeach-panel} No lawyer members shall serve more than two (2)
consecutive terms of three (3) years. No non-lawyer member shall serve
more than three (3) consecutive terms of two (2) years.

2) The Commission shall meet and act in panels of three (3) persons
comprised of two (2) lawyers and one (1) non-lawyer to promptly dispose
of all complaints and matters referred to it pursuant to SCR 3.170. When
the Commission meets in a panel of three (3), any two (2) members must
be present in order that a quorum exist. At least one (1) panel of the
Commission shall meet each month if there is unresolved business to
conduct.

3) The terms of the lawyer and non-lawyer members of the Inquiry
Commission shall be appointed by the Chief Justice, with the consent of
the Court, in such a manner that their terms shall be staggered.

4) The Inquiry Commission may adopt administrative regulations for the
discharge of its responsibility subject to approval of the Court during its
regular term. The Commission shall meet as a whole for administrative
purposes, at which six (6) persons shall constitute a quorum. The
Commission, through its administrative regulations, will provide for the
rotation of its members among the different panels.
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SCR 3.150 Access to disciplinary information

1) Conﬁdentlahty Ina dlsmplme matter pﬂ@f—t@—&lﬁ%ﬁd}&en—ef—a—ﬁndrng—e{

Feeemmend-&ﬁeﬁ—ei;th%mqpeﬁﬁeﬁ—e#a—p&bhc—s&neﬁeﬁ— the proceedmg is
confidential prior to the filing of a verified answer to a Charge or, in
the case of default, (30) days following service on the Respondent
pursuant to SCR 3.164.

2) a) Notwithstanding subsection (1), the pendency, subject matter and
status may be disclosed by Bar Counsel if:

i. The Respondent has waived confidentiality;
ii. The proceeding involves public reciprocal discipline;

iii.  The disclosure of any information is made for the purpose of
conducting an investigation by the Inquiry Commission or
the Office of Bar Counsel; or

iv. A Motion for Temporary Suspension is pending.

b) After considering the protection of the public, the interests of the Bar,
and the interest of the Respondent in maintaining the confidentiality of
the proceeding prior to the filing of a verified answer to a Charge or,
in the case of default, (30) days following service on the
Respondent pursuant to SCR 3.164 afindingof a—vielation-of the
Rules, the pendency, subject matter and status may also be disclosed by
Bar Counsel at the discretion of the Chair of the Inquiry Commission, or
of the Chair's lawyer member designee, if:

i. The proceeding is based upon an allegation that the
Respondent has been charged with a crime arising from the
same nexus of facts; or

ii.  The proceeding is based upon a finding by a court in a civil
matter that an attorney has committed conduct that may
constitute a violation of the Rules of Professional Conduct.

3) Duty of Participants. All Participants in a proceeding under these Rules
shall conduct themselves so as to maintain the confidentiality
requirement of this Rule. Nothing in the rule shall prohibit the
Respondent from discussing the disciplinary matter with any potential
witness or entity in order to respond in a disciplinary proceeding, or to
disclose to any tribunal, or to disclose any information for the purpose of
conducting a defense. This provision shall not apply to the Complainant
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4)

5)

or the Respondent after the Inquiry Commission or its Chair has taken
action on a Complaint including the issuance of a charge, the issuance of
a private admonition, or a dismissal, including those pursuant to SCR
3.160(3).

a) Request for Non-Public Information. A request for non-public
information to the Office of Bar Counsel may be considered by the
Inquiry Commission and may be granted if the request relatesto-an

investigation by the requestorand is made by:

i. The Character and Fitness Committee;
ii. A Lawyer Disciplinary Enforcement Agency;
iii. A Judicial Disciplinary Enforcement Agency; or
iv. The Chief Justice of the Kentucky Supreme Court.

b) A request for non-public information to the Office of Bar Counsel may
be considered by the Court if the request is made by a Law Enforcement
Agency, or other official authorized by federal or any state’s law to
investigate or prosecute misdemeanors or felonies, or the equivalent
thereof, in any jurisdiction, provided that the agency or official certifies
under oath with specificity that the information is necessary to a pending
investigation. In this event the Respondent shall receive notice unless the
Court determines that disclosure of the request would seriously prejudice
the investigation.

c) In the absence of a third-party request, the Inquiry Commission may
permit the disclosure of any non- public information to any of the entities
listed in (4)(a) upon application to it by the Office of Bar Counsel.

d) In the event of a request under (4)(a) or (c) no notice to the Respondent
is required, although the Inquiry Commission may require notice upon
review of the application.

Public Proceedings. Upon the filing of a verified answer to a Charge
or, in the case of default, (30) days following service on the

Respondent pursuant to SCR 3. 164 a—ﬁndmg—by—th%’llﬂa

’&hes&mles—meﬂ%mg—pubhc—é}se}phﬂe or upon the ﬁhng of a pet1t1on for
reinstatement, an application for restoration, or an affidavit of
compliance pursuant to 3.501, the record of the Disciplinary Clerk,
and any further proceedings before the Board or Court, shall be public
except for:
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a) deliberations of the Inquiry Commission, Board of
Governors, or the Court; or

b) information with respect to which a protective order has
been issued.

6) Protective Orders. The Inquiry Commission, the Trial Commissioner, the
Board, or the Court, which at the time the order is sought has the case
pending before it, may, upon application of any person or entity, and for
good cause shown, issue a protective order. Such an order may protect
the interests of a Complainant, witness, third party, Respondent,
Applicant or Bar Counsel. The order may prohibit the disclosure of
specific information otherwise privileged or confidential and direct that
the proceedings be conducted so as to implement the order, including
requiring that the hearing be conducted in such a way as to preserve the
confidentiality of the information that is the subject of the application.

7) Notice to National Discipline Data Bank. The Disciplinary Clerk shall
transmit notice of all public discipline imposed against a lawyer and
reinstatements to the National Discipline Data Bank maintained by the
American Bar Association.
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SCR 3.160 Initiation of disciplinary cases

1)

2)

3)

After review by Bar Counsel pursuant to subparagraph (3) of this Rule,
any sworn written statement of complaint against an attorney for
unprofessional conduct shall be filed with the Office of Bar Counsel who
shall promptly notify the attorney by certified mail, sent to the address
maintained by the Director pursuant to SCR [3-375} 3.035, or other
means consistent with the Supreme Court Rules and Civil Rules, of the
complaint, and that he/she has 20 days to respond to the complaint.
Upon completion of the investigation by the Office of Bar Counsel the
matter shall be assigned to an Inquiry Commission panel by rotation.

Notwithstanding the provisions of paragraph (1), when it comes to the
attention of the Inquiry Commission from any source that an attorney
may have engaged in unprofessional conduct, the Inquiry Commission,
or a three-person panel thereof, may initiate and conduct an
investigation, and if it believes from its investigation that there is
sufficient evidence to justify its filing a complaint against the attorney it
may file such a complaint.

a) [fAH Upon receipt of a verbal or written allegation of a violation of
the Rules of Professional Conduct, or sworn complaint, the Office
of Bar Counsel will initially determine, under the direction of the
Chair and Inquiry Commission, whether the matter is appropriate
for alternative disposition. Alternative disposition may include, but
is not limited to:

i. Informal resolution;
ii. Referral to Fee Arbitration under SCR 3.810;
iii. Legal negligence arbitration under SCR 3.800;
iv. Legal or management education programs;
v. Remedial ethics education programs;
vi. Referral to KYLAP under SCR 3.970(1)(c); or
vii. Issuance of a warning letter.
b) HBH A complaint is not suitable for alternative disposition if it
alleges serious misconduct in which the sanction would more than
likely result in a suspension. Additionally, some ethical violations

warranting a private or public reprimand may not, under all
circumstances, be eligible for alternative disposition.
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c) HEH After review and such preliminary investigation as may
reasonably be necessary, the Office of Bar Counsel may attempt
informal resolution and subsequently close the Complaint. If the
acts or course of conduct complained of merit referral under
3(A)(ii)-(vi), and do not warrant a greater degree of discipline, the
Office of Bar Counsel may issue a warning letter with or without
conditions, which will be maintained in the investigative file of the
Office of Bar Counsel but not be considered as discipline, or it may
recommend remedial ethics, related legal or management
education programs, fee arbitration, or KYLAP, completion of which
would result in the complaint being dismissed. The attorney who
receives the warning letter may, within 30 days from the date of
the letter, file a response thereto and may request reconsideration
of the matter by the Inquiry Commission. Any response or request
so submitted shall be retained in the Bar Counsel file.

d) B} If Bar Counsel deems a written and sworn complaint to state
an ethical violation, such that alternative disposition is not
appropriate or the Respondent will not consent to or complete the
alternative disposition program, the matter shall proceed under
subsection (1) above.

e) HEH If Bar Counsel deems any written and sworn complaint
against a member not to state an ethical violation and it is not
suitable for alternative disposition, it may decline, without
investigation, to entertain it.

4) Neither the Association, the Board, the Director, the Inquiry
Commission, the Trial Commission, the Office of Bar Counsel, nor their
officers, employees, agents, delegates or members shall be liable, to any
person or entity initiating a complaint or investigation, or to any member
of the bar or any other person or entity being charged or investigated by,
or at the direction of, the Inquiry Commission, for any damages incident
to such investigation or any complaint, charge, prosecution, proceeding
or trial.
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SCR 3.165 Temporary suspension by the Supreme Court

1) On petition of the Inquiry Commission, authorized by its Chair, or the
Chair’s lawyer member designee, and supported by an affidavit, an
attorney may be temporarily suspended from the practice of law by order
of the Court provided:

a) It appears that probable cause exists to believe that an
attorney is or has been misappropriating funds the attorney
holds for others to his/her own use or has been otherwise
improperly dealing with said funds; or

b) It appears that probable cause exists to believe that an
attorney's conduct poses a substantial threat of harm to his
clients or to the public; or

c) An attorney has been convicted of a crime as set out in SCR
3.320 and it appears from the record of such conviction that
the attorney has so acted as to put in grave issue whether
he/she has the moral fitness to continue to practice law; or,

d) It appears that probable cause exists to believe that an
attorney is mentally disabled or is addicted to intoxicants or
drugs and probable cause exists to believe he/she does not
have the physical or mental fitness to continue to practice
law. If the attorney denies that he/she is mentally disabled
or denies that he/she is addicted to intoxicants or drugs, the
Court may order the attorney to submit to a physical or
mental examination by a physician or other health care
professional appointed by the Court. The examining health
care professional shall file with the Clerk of the Court a
detailed written report setting out the findings of the health
care professional, including results of all tests made,
diagnosis and conclusions, together with like reports of all
earlier examinations by any health care professional of the
same condition. The Clerk of the Court shall furnish a copy
of the examining health care professional's entire report to
the attorney and to Bar Counsel. The Court may order the
attorney to produce to the Court and Bar Counsel any
relevant medical, psychiatric, psychological or other health
care or treatment records, including alcohol or drug abuse
patient records, evidencing prior or ongoing treatment for
mental disability or addiction to drugs or to execute
appropriate releases which would comply with applicable
federal and state law in order to permit the treating health
care professional to release those records to the Court and
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2)

3)

4)

Bar Counsel. Any such order and the resulting records
regarding the treatment shall be confidential and sealed in
the record.

Any such order of temporary suspension may restrict the attorney in
dealing with client funds and shall, when served on any bank
maintaining any account upon which said attorney may make
withdrawals, serve as an injunction to prevent said bank from making
further payment from such account or accounts on any obligation except
in accordance with restrictions imposed by the Court, and shall direct
such bank not to disclose (except to those entitled to withdraw from the
account or accounts or to receive payment of such obligation, or upon
the express written permission of at least one of such persons as to each
such account or obligations) that such order has been received or the
contents thereof. Any fees tendered to such attorney thereafter shall be
deposited in a trust fund from which withdrawals may be made only in
accordance with restrictions imposed by the Court. The Court may
appoint a trustee to receive, transfer, or disburse any funds that are in
the possession of or are under the control of the attorney if the funds
came into the attorney's possession from the attorney's clients or from
third parties during or as a result of the practice of law prior to
suspension. The Court may require the trustee to render an accounting
of said funds to the Court and to furnish a copy of the accounting to the
Director.

The petition of temporary suspension authorized by this rule shall be
filed with the Clerk of the Court. The Chair of the Commission, or the
Chair’s designee, or the Commission’s counsel, shall certify that a copy of
the petition has been served on the Respondent or Respondent's attorney
at his/her bar roster address. The Respondent shall file a response to the
petition within twenty (20) days of the date the petition was filed with the
Clerk. The Court may schedule an oral argument or a show cause
hearing after the filing of the response or after the expiration of the time
for a response to be filed.

The Respondent may for good cause request dissolution or amendment of
any such temporary order by petition filed with the Court, a copy of
which will be served on the Director and on Bar Counsel, who shall
respond on behalf of the Association. The Court may refer such petition
for dissolution to a person who possesses the qualifications of a Trial
Commissioner under Rule 3.230 sitting as a Special Commissioner for
immediate hearing. The Special Commissioner shall hear evidence and
argument upon such petition forthwith and submit his/her report and
recommendations to the Court within thirty (30) days. Upon receipt of
the foregoing report, the Court may refer the matter to the Character and
Fitness Committee for recommendation and/or may modify its order if
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S)

6)

7)

deemed appropriate until final disposition of all pending disciplinary
charges against said attorney.

Within twenty (20) days from the date of the entry of the order of
temporary suspension, the attorney shall notify all courts or tribunals
in which the attorney has matters pending and all clients in writing
of his/her inability to continue to represent them and shall furnish
copies of all such letters of notice to the Director.

Upon the issuance of an order of temporary suspension, the attorney
affected shall immediately, to the extent reasonably possible, cancel and
cease any advertising activities in which the attorney is engaged, and
remove the attorney's name from any firm with which the attorney is
associated.

Failure to comply with this rule shall subject the Respondent to a charge
of contempt of court.
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SCR 3.166 Automatic suspension after conviction of a felony

1)

2)

3)

4)

S)

Any member of the Kentucky Bar Association who pleads guilty to a
felony, including a no contest plea or a plea in which the member allows
conviction but does not admit the commission of a crime, or is convicted
by a judge or jury of a felony, in this State or in any other jurisdiction,
shall be automatically suspended from the practice of law in this
Commonwealth. "Felony" means an offense for which a sentence to a
term of imprisonment of at least one (1) year is authorized by law. The
imposition of probation, parole, diversion or any other type of discharge
prior to the service of sentence, if one is imposed, shall not affect the
automatic suspension. The suspension shall take effect automatically
beginning on the day following the plea of guilty or finding of guilt by a
judge or jury or upon the entry of judgment whichever occurs first. The
suspension under this rule shall remain in effect until dissolved or
superseded by order of the Court. Within thirty (30) days of the plea of
guilty, or the finding of guilt by a judge or jury, or entry of judgment,
whichever occurs first, the suspended attorney may file a motion with
the Clerk of the Supreme Court of Kentucky setting forth any grounds
which the attorney believes justify dissolution or modification of the
suspension.

The attorney prosecuting the case to a plea of guilty, conviction by judge
or jury or entry of judgment, whichever occurs first, shall immediately
notify Bar Counsel and the Clerk of the Supreme Court that such plea,
finding or entry of judgment has been made.

The suspended attorney shall serve a copy of any motion filed under
paragraph (1) above on Bar Counsel by mailing a copy to 514 West Main
Street, Frankfort, Kentucky 40601. Bar Counsel shall file a response to
the suspended attorney's motion within twenty (20) days of receipt of the
motion.

Any attorney suspended under this rule shall notify all courts or
tribunals in which the attorney has matters pending and all clients
in writing of the attorney's inability to continue to represent them and
shall furnish copies of all such letters to the Director. These letters shall
be mailed to the client within ten (10) days after the plea of guilty,
conviction by judge or jury, or entry of judgment has been made. The
attorney shall make arrangements to return all active files to the client or
new counsel and shall return all unearned attorney fees and client
property to the client and shall advise the Director of such arrangements
within the same ten (10) day period.

Any attorney suspended under this rule shall immediately, to the extent
possible, cancel and cease any advertising activities in which the
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attorney is engaged, and remove the attorney's name from any firm with
which the attorney is associated.

6) Disciplinary proceedings against such attorney shall be initiated by the

Inquiry Commission pursuant to SCR 3.160, unless already begun or
unless the suspended attorney resigns under terms of disbarment.
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SCR 3.167 Indefinite suspension in default cases or for failure to
participate after answer

1)

2)

3)

4)

S)

The Court may in its discretion, sua sponte, or on motion by the
Office of Bar Counsel, suspend the Respondent from the practice of
law for an indefinite period of time in cases in which the
Respondent has failed to file an answer to a Charge filed pursuant
to SCR 3.200, or having answered, has thereafter failed to
participate in the disciplinary process.

Motions filed by the Office of Bar Counsel for failure to file an
answer to a Charge, or failure to participate in the disciplinary
process shall state: (i) the history of the proceedings before the
Inquiry Commission and the Respondent’s participation therein; (ii)
any communication between the Respondent and the Office of Bar
Counsel; and (iii) proof of service of the Charge.

Within ten (10) days after the entry of an order indefinitely
suspending a Respondent pursuant to sections (1) and (2) above, the
Respondent may file a Motion to Set Aside Indefinite Suspension.
The Motion shall be verified by the Respondent. The Respondent
shall provide an accounting for the failure to respond and/or
participate in the disciplinary process. The burden is on the
Respondent to show good cause. Bar Counsel may file a response to
the Motion within ten (10) days.

Any disciplinary proceedings pending against a Respondent who
has been indefinitely suspended or who has had an indefinite
suspension set aside shall continue and proceed pursuant to SCR
3.160, et seq.

If a Respondent fails to seek reinstatement within five (5) years
after entry of an Order of Indefinite Suspension, the Office of Bar
Counsel shall move the Court for permanent disbarment.

Supreme Court Commentary

In the case of Kentucky Bar Association v. Benton, 449 S.W.3d 368, 369
(Ky. 2014), the Court rejected the Board's recommendation for a 181-day
suspension and, instead, exercised its discretion to suspend Respondent
indefinitely until he appeared and accounted for his failure to answer
the disciplinary charges. In so doing, the Court "acknowledge/d] that our
rules do not expressly provide indefinite suspension as a final
disciplinary sanction, although we have ordered indefinite suspensions
as part of our orders imposing reciprocal discipline.
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SCR 3.180 Investigations and trials to be prompt; subpoena power

1)

2)

3)

4)

All investigations and the trial of all disciplinary cases shall be begun,
prosecuted, and completed as promptly as the ends of justice will permit.
Neither the unwillingness of the complainant to prosecute, nor an offer of
settlement, compromise or restitution shall delay the investigation, trial
or report to the Board.

Proceedings may be deferred by the Inquiry Commission if there is
pending civil or criminal litigation or an investigation by another
lawyer disciplinary jurisdiction directly involving the Respondent or
proposed Respondent involving substantially similar material allegations
to that or those in the disciplinary proceedings, provided, however, that
the Respondent-attorney proceeds with reasonable dispatch to insure the
prompt disposition of the pending litigation. Proceedings deferred
pursuant to this subsection shall be reviewed quarterly by the Inquiry
Commission.

Upon application of Bar Counsel to the Inquiry Commission and after a
hearing of which Respondent is given at least five (5) days' notice, for
good cause shown the Inquiry Commission may authorize the Director or
the Disciplinary Clerk to issue a subpoena to a Respondent, or any other
person or legal entity, to produce to Bar Counsel any evidence deemed by
the Inquiry Commission to be material to the investigation of a complaint
and to testify regarding such production. Such an application may be
made in connection with complaints against more than one Respondent
if the complaints are based on the same or a related set of facts. The
person or entity so subpoenaed will not divulge, except to his/her own
attorney, that such a subpoena has been served nor what evidence is
sought or obtained. The Respondent may be present at the time the
evidence or material is examined or obtained by Bar Counsel and will be
furnished copies of all documents obtained, unless obtained from the
Respondent.

If any witness refuses to testify concerning any matter for which he or
she may lawfully be interrogated, upon application of the Inquiry
Commission to the Circuit Court of the county in which the witness
resides, the Circuit Court may compel obedience by proceedings for
contempt as in the case of disobedience of a subpoena|s} issued from the
Circuit Court.
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SCR 3.370 Procedure before the Board and the Court

1)

2)

3)

4)

5)

Thirty days after the filing of the notice of appeal, the Appellant shall file

a brief supporting his/her position on the merits of the case. Fifteen days
thereafter, the Appellee shall file his/her brief. Briefs shall not exceed 30

pages. No reply brief shall be permitted.

Upon motion by the parties or upon the Board's own motion, oral
arguments may be scheduled before the Board. The oral argument
proceedings shall be electronically recorded and be considered a part of
the record.

Within sixty (60) days of completion of briefing by the parties, the Board
shall consider and act upon the entire record. Only the President, the
President-Elect, the Vice-President, the fourteen (14) duly-elected
members of the Board from their respective Supreme Court Districts,
and four (4) adult citizens of the Commonwealth who are not lawyers
appointed by the Chief Justice as hereinafter described, shall be eligible
to be present, participate in and vote on any disciplinary or
reinstatement case. Any member, including a non-lawyer member, who
has participated in any phase of a disciplinary or reinstatement case
submitted to the Board under this rule, or who has been challenged on
grounds sufficient to disqualify a Circuit Judge shall be disqualified. If
disqualification or absence results in lack of a quorum the Chief Justice
shall appoint a member or members (or, if applicable, non-lawyer
participants) sufficient to provide a quorum to consider and act on the
cases. Any challenge to a member's qualifications shall be determined by
the Chief Justice in accordance with KRS 26A.015, et seq.

Eleven (11) of those qualified to sit in a disciplinary or reinstatement
matter must be present to constitute a quorum for consideration of such
matters.

a) The Board, after deliberation, and consideration of oral argument,
if any, shall decide, by a roll call vote:

i. To accept the Trial Commissioner's Report as to the guilt,
innocence, and the discipline imposed, by concluding that
the Trial Commissioner's report is supported by
substantial evidence and is not clearly erroneous as a
matter of law; or

ii. To conduct a de novo review, in its discretion. In that
event it shall make findings as to the guilt or innocence
on each Count, and the appropriate discipline to be
imposed, if any, and take separate votes as to each. If the
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6)

7)

8)

Board votes to take de novo review of the case, said
review shall be confined to the evidence presented and
the record of the case. The Board may consider the
admissibility of evidence as well as the appropriate weight
of it. The Board shall state, in its written report required
by subsection (8), the difference between its findings and
recommendations and the report of the Trial
Commissioner.

b) In the event of a case submitted under SCR 3.210, the Board shall

decide, by a roll call vote, guilt or innocence on each Count and the
appropriate discipline to be imposed, if any. It shall make findings of
fact in the event of a disputed fact and make conclusions of law.
Failure to answer may be deemed an admission of the facts stated in
the charge.

Each roll call vote under (5)(a) or (b) shall be agreed upon by 11 or
3/4 of the members of the Board present and voting on the
proceedings, whichever is less.

d) At any time during deliberations the Board by a vote of a majority of

the Board present and voting, may remand the case to the Inquiry
Commission for reconsideration of the form of the charge or remand
the case to the Trial Commissioner for clarification of the Trial
Commissioner's report or for an evidentiary hearing on points
specified in the order of remand. The Board may order the parties to
file additional briefs on specific issues.

In a reinstatement matter, the Board shall review the record,
report and brief and recommend approval or disapproval of the
application.

{6l The Board shall issue a written decision within forty-five (45) days of
voting on the cases. The Disciplinary Clerk shall mail copies of such
report to the Respondent, counsel of record, and to each member of the
Inquiry Commission. The Disciplinary Clerk shall place ten (10) copies of
the report in the record and file the entire record of the case with the
Court, unless the Board has taken actions under subsection (5)(d), in
which case the matter will proceed in accordance with the Board's
direction.

FA Within thirty (30) days after the Board's decision is filed with the
Disciplinary Clerk, Bar Counsel or the Respondent may file with the
Court a Notice for the Court to review the Board's decision stating
reasons for review, accompanied by a brief, not to exceed thirty (30)
pages in length, supporting his/her position on the merits of the case.
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9)

10)

11)

The opposing party may file a brief, not to exceed thirty (30) pages in
length, within thirty (30) days thereafter. No reply brief shall be filed
unless by order of the Court.

84 If no notice of review is filed by either party, the Court may notify Bar
Counsel and Respondent that it will review the decision. If the Court so
acts, Bar Counsel and Respondent may each file briefs, not to exceed
thirty (30) pages in length, within thirty (30) days, with no right to file
reply briefs unless by order of the Court, whereupon the case shall stand
submitted. Thereafter, the Court shall enter such orders or opinion as it
deems appropriate on the entire record.

{94 If no notice of review is filed by either of the parties, or the
Court under paragraph eight (8) of this rule, the Court shall enter an
order adopting the decision of the Board, erthe Trial Commissioner, or
the Character & Fitness Committee, whichever the case may be,
relating to all matters.

HOH In each disciplinary case to be presented to the Trial
Commissioner, there shall be supplied with the Disciplinary Clerk's file a
sealed envelope containing a statement of the Respondent's years of
membership in the Association, all orders of unprofessional conduct, and
all withdrawals from the association and reasons therefor. The envelope
will be opened only if the Trial Commissioner makes a finding of a
violation and may be considered in deciding what discipline to impose.
Such statement will become part of the record of the case and be
transmitted with the rest of the file to the Disciplinary Clerk, Board
and/or Supreme Court. Before submission of a case to the Trial
Commissioner or the Board a copy of said statement shall be sent to the
Respondent, who may review documents relative to it at the Bar Center,
and may comment to the Trial Commissioner or the Board upon the
statement and point out errors contained in it.
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SCR 3.380 Degrees of discipline; indefinite suspension in default cases

BH Upon findings of a violation of these rules, discipline may be administered
by way of private reprimand, public reprimand, suspension from practice for a
definite time, all of which may be with or without such conditions as the Court
may impose, or permanent disbarment.

48



SCR 3.390 Notice to client of suspension or disbarment

1) Ha}} Any order suspending a lawyer from the practice of law, other than
an order of suspension under SCR 3.165 or 3.166, shall take effect on
the [teath{1OthH twentieth (20th) day following its entry unless
otherwise provided within the order. The suspended lawyer shall
promptly take all reasonable steps to protect the interests of the lawyer's
clients. A lawyer suspended from the practice of law shall not during the
term of suspension accept new clients or collect unearned fees, and shall
comply with the provisions of SCR 3.130-7.50(5).

2) [(bH Within [10] 20 days after the issuance of an order of disbarment, or
suspension under SCR 3.167, SCR 3.050 or SCR 3.675(4), or upon
issuance of an order of suspension from the practice of law for more than
60 days, the disbarred or suspended lawyer shall notify, by letter duly
placed with the United States Postal Service, all courts or other tribunals
in which that lawyer has matters pending, and all clients of the lawyer's
inability to represent them and of the necessity and urgency of promptly
retaining new counsel. The lawyer shall simultaneously provide a copy of
all such letters of notification to the Office of Bar Counsel. Upon issuance
of an order of disbarment or suspension, the affected lawyer shall
immediately cancel any pending advertisements, to the extent possible,
and shall terminate any advertising activity for the duration of the term
of suspension or disbarment.
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SCR 3.501 Reinstatement after a disciplinary suspension prevailing fewer
than 181 days

1) If the period of suspension has prevailed fewer than 181 days, a
suspended member (“Applicant”) may request reinstatement upon
the filing an affidavit of compliance with the Disciplinary Clerk.
The affidavit of compliance shall be on a form or forms provided by
the Inquiry Commission. An Applicant shall certify that a copy of
the affidavit was mailed to Bar Counsel. The affidavit shall be
filed no earlier than ten (10) days before the end of the suspension
period and accompanied by a filing fee as established by the

Inquiry Commission pursuant to SCR 3.140(4) and payable to the
Kentucky Bar Association.

2) The affidavit of compliance shall contain the following
information, statements, and attachments:

a) That the Applicant has complied with all terms and
conditions in the Court’s suspension order{(s);

i. If Applicant was ordered to make a refund to a client or
other person(s), proof of such refund(s) shall be attached
along with a certification from the KBA Accounting

Department that all costs of the disciplinary proceedings
have been paid;

ii. If Applicant was ordered to comply with any conditions
involving the Kentucky Lawyer Assistance Program
(KYLAP), Applicant shall attach a statement from the
KYLAP Director that he/she is in compliance with the
Court’s suspension order and any KYLAP agreement(s);

b) A certification from the Office of Bar Counsel that:

i. The Applicant has no pending Client Security Fund
Claims, nor any unpaid Client Security Fund awards;

ii. The Applicant is not the subject of any pending
disciplinary matters in any jurisdiction;

c) A certification from the CLE Commission that the suspended
member is in compliance with SCR 3.685;

d) That the Applicant is not the subject of any pending criminal
matter in any jurisdiction, nor were any criminal matters in
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which the Applicant was a defendant concluded during the
period of suspension;

e) A disclosure of whether the Applicant is a defendant or
respondent in any civil or administrative matter where it is
alleged the Applicant committed acts of dishonesty, fraud,
deceit, or misrepresentation;

f) That the Applicant has not been found in contempt of court
during the period of suspension, nor has the Applicant
become the subject of a domestic violence order; and

g) That the Applicant appreciates the wrongfulness of his/her
prior adjudicated misconduct.

3) The Inquiry Commission shall deny reinstatement if the Applicant
fails to provide the complete, required information listed in (2) or
demonstrates a lack of candor in the materials provided. An
Applicant has a continuing obligation to update and supplement
all materials submitted throughout the entire reinstatement
process.

4) Within ten (10) days after the filing of a completed affidavit of
compliance, Bar Counsel may file an objection to the Applicant’s
reinstatement, stating its grounds for the objection. Bar Counsel
shall certify that a copy of its objection is sent to the Applicant at
the address provided on the affidavit of compliance. The Applicant
may file a response to the objection or supplement the application
within 20 days of the filing of the objection.

5) If Bar Counsel does not file an objection to an Applicant’s
reinstatement, the Disciplinary Clerk shall notify the Registrar of
the Association. The Registrar shall make appropriate entries in
the Association’s records reflecting that the Applicant has been
reinstated and shall file a notice of reinstatement with the
Disciplinary Clerk. The Disciplinary Clerk shall provide a copy of
the notice to the Applicant and Bar Counsel. An Applicant shall not
resume practice until the notice of reinstatement is filed with the
Disciplinary Clerk.

6) If Bar Counsel files an objection to an Applicant’s reinstatement,
the matter shall be placed on the Inquiry Commission’s docket
within thirty (30) days.

a) If the Inquiry Commission determines that the Applicant
should be reinstated, the Inquiry Commission shall file an
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order approving the Applicant’s reinstatement with the
Disciplinary Clerk. The order shall authorize the Registrar to
make appropriate entries in the Association’s records
reflecting that the Applicant has been reinstated and shall
file a notice of reinstatement with the Disciplinary Clerk. The
Disciplinary Clerk shall provide a copy of the notice to the
Applicant and Bar Counsel. An Applicant shall not resume
practice until the notice of reinstatement is filed with the
Disciplinary Clerk.

b) If the Inquiry Commission determines that the Applicant
should not be reinstated, the Inquiry Commission shall file an
order denying reinstatement with the Disciplinary Clerk.

7) An Applicant may file a request for review of the Inquiry
Commission’s order denying with the Disciplinary Clerk within
thirty (30) days. The request for review shall be accompanied by a
complete application for reinstatement, on a form or forms
provided by the Inquiry Commission, and a filing fee as established
by the Inquiry Commission pursuant to SCR 3.140(4) and payable
to the Kentucky Bar Association. The matter shall then proceed to

the Character and Fitness Committee for hearing consistent with
SCR 3.502(6).

55



SCR 3.502 Reinstatement after a disciplinary suspension 181 days or
more

1) No former member of the Association who has been suspended for
disciplinary reasons for 181 days or more, or whose suspension
has prevailed for 181 days or more, shall resume practice until
he/she is reinstated by order of the Court.

2) An application for reinstatement shall be on a form or forms
provided by the Inquiry Commission and filed with the Disciplinary
Clerk. The application shall be accompanied by the following
items:

a) A certification from the KBA Accounting Department that all
costs of the disciplinary proceedings and all applicable Bar
dues have been paid;

b) A certification from the Office of Bar Counsel that:

i. There are no pending disciplinary matters against the
Applicant;

ii. There are no pending Client Security Fund claims against
the Applicant;

iii. There are no unpaid Client Security Fund awards against
the Applicant.

c) A certification from the CLE Commission that the Applicant is
in compliance with SCR 3.685; and

d) A filing fee as established by the Inquiry Commission
pursuant to SCR 3.140(4) and payable to the Kentucky Bar
Association.

3) If the application is not accompanied by the items listed above, the
Disciplinary Clerk shall reject the application and issue a notice to
Applicant and the Office of Bar Counsel, that the application is
incomplete. The notice shall list the missing item(s).

4) Within sixty (60) days after the filing of an application that is
accepted by the Disciplinary Clerk, the Inquiry Commission shall
review the application. Bar Counsel shall have the right to file a
notice identifying any deficiencies in the application. If the
Commission determines that deficiencies exist in the application
and/or additional information is required from the Applicant, it
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shall issue a notice listing the deficiencies and/or the additional
required information. An Applicant shall have no longer than 180
days to cure any deficiencies. If an Applicant fails to cure any
deficiencies within the time allowed by this Rule, the Commission
shall enter an order denying the application for reinstatement
Jrom which there will be no appeal.

5) If the Inquiry Commission determines an application is complete, a
scheduling order shall be entered setting out the time for the Office
of Bar Counsel to investigate the application, which may involve
the use of independent investigators. Failure of an Applicant to
cooperate or participate in the investigative process may result in
the denial of the application for reinstatement. The burden of
proof shall rest upon the Applicant to prove by clear and
convincing evidence that he/she possesses the requisite character,
fitness and moral qualification for re-admission to the practice of
law.

6) Upon completion of the investigatory process, the matter shall
proceed to the Character and Fitness Committee to conduct a
formal hearing on the record. The Executive Director and
Disciplinary Clerk shall transmit the record to the Committee for
its review.

a) A formal hearing on the record will not be required if the
Applicant, Office of Bar Counsel, and a majority of the
Committee all agree within thirty (30) days of receipt of the
matter from the Inquiry Commission, that based upon the
record, the Applicant has met his/her burden and should be
reinstated to practice. In that event, the matter shall proceed
directly from the Committee to the Court for its review. The
Committee shall return the record to the Executive Director
and Disciplinary Clerk to file with the Court.

b) If there is no agreement pursuant to subsection (a) above, the
Committee shall hold a formal hearing on the record within
ninety (90) days of receipt of the record from the Disciplinary
Clerk. Notice of the hearing date will be served on the parties
not less than fourteen (14) days before the hearing. The
parties shall be allowed to file post-hearing memoranda. The
Committee shall file its report and the record with the
Disciplinary Clerk within sixty (60) days of receipt of the
hearing transcript.

c) Prior to the formal hearing, the Committee may request the
parties to file a pre-hearing memorandum to address any
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d)

e

issues of fact or law and/or may identify certain issues of law
or fact the Committee would like addressed at the formal
hearing.

Either party may file a notice of appeal of the Committee’s
report within thirty (30) days after the filing with the
Disciplinary Clerk. If no notice of appeal is timely filed, the
entire record shall be forwarded to the Court for entry of a
final order pursuant to SCR 3.370(9).

If a notice of appeal to the Board of Governors is timely filed
pursuant to subsection (6)(d), the matter shall proceed to the
Board of Governors pursuant to SCR 3.370. The Board of
Governors by a vote of a majority of the Board of Governors
presenting and voting may remand the case to the Character
and Fitness Committee for clarification of the report or for an
evidentiary hearing on points specified in the order of
remand. The Board of Governors may order the parties to file
additional briefs on specific issues.
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SCR 3.503 Reinstatement standards

1) The burden of proof shall rest upon the Applicant throughout the
entire reinstatement process to prove by clear and convincing
evidence that he/she possesses the requisite character, fitness and
moral qualifications for re-admission to the practice of law. Issues
to be considered include, but are not limited to, those listed below:

a) The nature of the misconduct for which the Applicant was

b)

d)

g)

h)

suspended; an Applicant for reinstatement shall be held to a
substantially more rigorous standard that a first-time
Applicant. The prior determination that the Applicant
engaged in professional misconduct continues to be evidence
against him/her and the proof presented must be clear and
convincing to overcome the prior adverse judgment against
Applicant’s good moral character.

Whether the Applicant has presented clear and convincing
evidence that he/she has complied with every term of the
order of suspension;

Whether the Applicant has presented clear and convincing
evidence that his/her conduct while under suspension shows
that he/she is worthy of the trust and confidence of the
public;

Whether the Applicant has presented clear and convincing
evidence that he/she possesses sufficient professional
capabilities to serve the public as a lawyer;

Whether the Applicant has presented clear and convincing
evidence that he/she presently exhibits good moral character;

Whether the Applicant has presented clear and convincing
evidence that he/she appreciates the wrongfulness of his/her
prior professional misconduct, including the Applicant’s
sense of wrongdoing and conception of the serious nature of
the misconduct, and has rehabilitated himself/herself from
past derelictions;

The Applicant’s previous and subsequent conduct and
attitude toward the courts and the practice;

The time elapsed since Applicant’s suspension;
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i) The Applicant’s candor in the reinstatement process,
including whether the Applicant has timely and completely
provided required information and supplemented his/her
application for reinstatement throughout the process.

2) Failure to meet any of the criteria in subsection (1) shall constitute
a sufficient basis for denial of an application for reinstatement.

3) Following a formal hearing, the Character and Fitness Committee
shall issue a report make containing specific findings whether an
Applicant has met his/her burden of proof on each issue listed in
subsection (1). The Committee shall, at the formal hearing, inquire
fully into all matters at issue, and shall not be bound by common
law or statutory rules of evidence, or by technical or formal rules
of procedure. The Committee shall receive into evidence the
testimony of the witnesses and parties, the evidence of record, any
such additional evidence as may be submitted. However, the
Committee may entertain the objections of any party to the
evidence submitted under this subsection.

4) When the mental and/or physical fitness of an Applicant pursuant
to subsection (1)(d) above is identified as an issue by the Inquiry
Commission, Committee, or Office of Bar Counsel, the Inquiry
Commission or Committee, for good cause shown, may order the
Applicant to submit to a physical and/or mental health
examination by a physician or qualified health care or mental
health care provider. The order shall specify the purpose and
extent of the examination(s). Any reports pursuant to such order
shall become part of the reinstatement record and subject to SCR
3.150(6) upon proper motion by the Applicant or the Office of Bar
Counsel. An Applicant’s failure to comply with such an order shall
constitute grounds to deny the application. Cost of the
examination(s) shall be paid by the KBA and certified as costs of
the proceedings.

5) Costs of reinstatement proceedings pursuant to SCR 3.501 and SCR
3.502 beyond the amount of any filing fees shall be certified as in
SCR 3.450(1) and paid by the Applicant.

6) If the period of suspension has prevailed for more than five (5)
years, and the Committee recommends approval of the application
and no appeal is taken to the Board of Governors, or if the Board
recommends approval of the application upon appeal from the
Committee, the Disciplinary Clerk shall issue a notice of
recommended approval to the Board of Bar Examiners. The Board
of Bar Examiners shall administer to the Applicant a written
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examination which includes the subject of professional ethics and
5 of the subjects listed in SCR 2.080(1). A general average score of
75% or higher shall be deemed passing. Any required fees shall be
paid by an Applicant prior to taking the examination. The Board of
Bar Examiners shall certify the results of the examination to the
Disciplinary Clerk and the Court. If the Applicant successfully
completes the examination, the Court may, at its discretion, enter
an order reinstating the suspended member to the practice of law.
However, if the Applicant fails to pass the examination, the Court
shall enter an order denying the application.

7) A suspended member of the Association who desires to resume
practice as quickly as possible following a period of suspension
may file an application to do so at any time during the last ninety
(90) days of the period of suspension.

8) If the Committee and Board recommend approval of reinstatement
with conditions, the Court may include such conditions in any

order of reinstatement.

9) In the event of failure to comply with any conditions imposed by
the Court upon reinstatement, the Office of Bar Counsel may:

a) Request that the Court extend the term and impose
additional condition(s); or

b) Recommend to the Court revocation of the license to practice
law.
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SCR 3.504 Restoration to membership

1) A former member who has withdrawn from membership pursuant
to SCR 3.480(1), or who was suspended for failure to pay dues as
provided by SCR 3.050, or for failure to comply with the continuing
legal education requirements of SCR 3.645 may be restored to
membership upon compliance with the conditions set forth in this

rule.

No application for restoration shall be effective until entry of

an order of restoration by the Board of Governors or the Court, as
provided herein. Until the entry of such an order, the suspension or
withdrawal from membership remains in force.

2) A former member whose withdrawal or suspension from
membership has prevailed for less than 5 years may apply for
restoration by:

a) Submitting an application for restoration using the forms

b)

d)

provided by the Director, with a fee as established by the
Inquiry Commission pursuant to SCR 3.140(4) and all
applicable unpaid Bar Association dues; and

Submitting with the application a certificate from the Office
of Bar Counsel that the former member has no pending
disciplinary matters; and

Submitting with the application a certificate from the
Director of Continuing Legal Education pursuant to SCR
3.685.

Upon the filing of the foregoing items, the Office of Bar
Counsel shall present the matter to the Board at its next
meeting, or, if not contested, at any time by mail or electronic
means. Within 30 days of its review of the complete
application materials, the Board may restore the Applicant
to membership or refer the matter to the Inquiry Commission
for proceedings pursuant to SCR 3.502, et seq. If the matter
is referred to the Inquiry Commission, the Applicant shall
pay a fee as established by the Inquiry Commission pursuant
to SCR 3.140(4) to the Kentucky Bar Association.

3) A former member whose withdrawal or suspension from
membership has prevailed for 5 years or longer may apply for
restoration by:

a)

Submitting an application for restoration using the forms
provided by the Director, with a fee as established by the
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b)

d)

Inquiry Commission pursuant to SCR 3.140(4) and all
applicable unpaid Bar Association dues; and

Submitting with the application a certificate from the Office
of Bar Counsel that the former member has no pending
disciplinary matters; and

Submitting with the application a certificate from the
Director of Continuing Legal Education pursuant to SCR
3.685.

Upon the filing of the foregoing items, the Director shall refer
the application to the Inquiry Commission for proceedings
pursuant to SCR 3.502, et seq. An additional fee as
established by the Inquiry Commission pursuant to SCR
3.140(4) shall be paid to the Kentucky Bar Association.

If, after review of the application pursuant to SCR 3.502, the
Character and Fitness Committee recommends approval of
the application after proceedings pursuant to SCR 3.502(6)
and no appeal is taken to the Board of Governors, within 30
days the application shall be referred to the Disciplinary
Clerk, who shall issue a notice of recommended approval to
the Board of Bar Examiners of the Kentucky Office of Bar
Admissions, for the administration of a written examination
which includes the subject of professional ethics and 5 of the
subjects listed in SCR 2.080(1). A general average score of
75% or higher shall be deemed a passing score. Any required
fees shall be paid prior to taking the examination. As an
alternative and upon referral from the Board of Governors, if
the Applicant has practiced in a reciprocal jurisdiction after
withdrawal pursuant to SCR 3.480 and meets all
requirements of SCR 2.110, the Applicant may elect to have
the Character and Fitness Committee consider an application
for admission without examination. All fees required shall be
paid prior to the processing of the application, instead of the
fee referenced in subsection 3(d) of this rule.

If the Applicant passes the examination or is approved for
admission without examination, such fact shall be certified
to the Court and to the Director, together with a
recommendation for the Applicant's restoration to
membership. Upon this certification, the Disciplinary Clerk
shall transmit the record to the Court for its consideration of
the application for restoration. If the Applicant fails the
examination, the Board of Bar Examiners shall certify the
fact of the failure to the Court and the Director. Upon that
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certification, the Disciplinary Clerk shall transmit the record
to the Court for entry of an order denying restoration.

The provisions of SCR 2.015, SCR 2.080, and SCR 2.110 shall
apply where not inconsistent with these provisions.

4) All costs incurred in excess of the filing fee shall be paid by the
Applicant.

5) The burden of proof for establishing the Applicant's present
qualifications to practice law in Kentucky is on the Applicant.

6) If the Inquiry Commission or the Board of Governors recommends
restoration of membership on conditions, such conditions may be
imposed by the Board, for application processed by it under
subsection (2)(d) of this rule, or by the Court in any order of
restoration.

7) In the event of failure to comply with any conditions imposed by
the Board or the Court upon restoration, the Office of Bar Counsel
may:

a) Request that the Board or the Court extend the term and
impose additional condition(s); or

b) Recommend to the Court revocation of the license to practice
law.
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SCR 3.530 Ethics Committee and Unauthorized Practice Committee--
advisory opinions--informal and formal

1) The Ethics Committee and the Unauthorized Practice Committee are
authorized to issue informal opinions, and to submit to the Board for its
action formal opinions, on questions of ethics or unauthorized practice,
as applicable.

2) Any attorney licensed in Kentucky or admitted under SCR 3.030(2), who
is in doubt as to the ethical propriety of any professional act
contemplated by that attorney may request an informal opinion. The
President shall designate members of the Ethics Committee to respond to
such requests. Ordinarily, the request shall be directed to a member of
the requestor's Supreme Court district. Such request shall be in writing
or by telephone followed by a request in writing. The committee member
to whom the request is directed shall attempt to furnish the requesting
attorney with a prompt telephonic answer and written informal letter
opinion as to the ethical propriety of the act or course of conduct in
question. A copy of any such informal opinion shall be provided to the
Director for safekeeping and statistical purposes, and to the Chair of the
Ethics Committee, to determine whether the informal opinion has
broader application.

3) Communications between the requesting attorney and the Ethics
Committee member shall be confidential, but confidentiality may be
waived by the requesting attorney. However, the requesting and giving of
advice under this Rule does not create an attorney-client relationship. In
order to promote uniformity of advice, redacted copies of informal
opinions may be circulated among members of the Ethics Committee, as
applicable, provided that such confidentiality is preserved.

4) If the Ethics Committee determines an ethical issue to be of sufficient
importance, the Committee may issue and furnish to the Board of
Governors a proposed opinion authorized by such Committee for
approval as a formal opinion. Such approval shall require a vote of three-
fourths of the voting members present at the meeting of the Board. If the
Board is unable to approve of the opinion as written, then the Board may
return the matter to the Committee for further review and consideration,
or may modify the opinion and approve the opinion as modified by the
three-fourths vote, or may direct the Committee to furnish the requesting
attorney, if any, with an informal opinion in the form of a Chair's letter
opinion, with a copy to the Director.

5) Both informal and formal opinions shall be advisory only; however, no
attorney shall be disciplined for any professional act performed by that
attorney in compliance with an informal opinion furnished by the Ethics
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6)

7)

8)

9)

Committee member pursuant to such attorney's written request,
provided that the written request clearly, fairly, accurately and
completely states such attorney's contemplated professional act.

Any attorney licensed in Kentucky or admitted to practice law in another
state who is in doubt as to the propriety of any course of conduct or act
of any person or entity which may constitute the unauthorized practice
of law in Kentucky may make a request in writing, or in emergencies, by
telephone, to the Chair of the Unauthorized Practice Committee, or such
other members of the Unauthorized Practice Committee as are
designated by the Chair, for an advisory opinion thereon. Local bar
associations may also request advisory opinions. The Committee member
to whom the request is directed shall bring this matter to the attention of
the Committee at its next meeting. The Committee may attempt to
furnish the requesting attorney with a prompt telephonic answer and
written informal letter opinion as to whether the conduct constitutes the
unauthorized practice of law. A copy of such informal opinion shall be
provided to the Director and the Chair of the Unauthorized Practice

Commlttee [Aﬂy—&ttemey—heeﬂsed—}rkKeﬂt&eky—epad—H&ttedA}HéePSGR

Any attorney licensed in Kentucky or admitted under SCR 3.030(2) who
is in doubt as to the ethical propriety of any professional act
contemplated by that attorney with respect to the unauthorized practice
of law shall be referred to the Ethics Committee district member for an
informal opinion as set forth in (2) and (3). Communications about such
an inquiry between the requesting attorney and the unauthorized
practice committee member, and between the committee members of the
two committees, shall be confidential, but confidentiality may be
waived by the requesting attorney.

The requesting and giving of advice by the Unauthorized Practice
Committee under this Rule does not create an attorney/client
relationship.

If the Unauthorized Practice Committee determines an issue regarding
the unauthorized practice of law to be of sufficient importance, the
Committee may issue and furnish to the Board of Governors a proposed
opinion authorized by such Committee for approval as a formal opinion.
Such approval shall require a vote of three-fourths of the voting members
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present at the meeting of the Board. If the Board is unable to approve the
opinion as written, then the Board may return the matter to the
Committee for further review and consideration, or may modify the
opinion and approve the opinion as modified by the three-fourths vote, or
may direct the Committee to furnish the requesting attorney, if any, with
an informal opinion in the form of a Chair's letter opinion, with a copy to
the Director.

10) Ethics Committee and Unauthorized Practice Committee members
shall be immune from suit for advice given in the performance of duties
under this Rule. Ethics Committee and Unauthorized Practice Committee
members shall be immune from process and shall not otherwise be
compelled to testify or give an opinion in connection with any advice
given in the performance of duties under this rule.

11) All formal opinions of the Board arising from either Committee
shall be published in full or in synopsis form, as determined by the
Director, in the edition of the KENTUCKY BENCH & BAR next issued
after the adoption of the opinion.

12) Any person or entity aggrieved or affected by a formal opinion of
the Board may file with the clerk within thirty (30) days after the end of
the month of publication of the KENTUCKY BENCH & BAR in which the
full opinion or a synopsis thereof is published, a copy of the opinion,
and, upon motion and reasonable notice in writing to the Director, obtain
a review of the Board's opinion by the Court. The Court's action thereon
shall be final and the Clerk shall furnish copies of the formal order to the
original petitioner, if any, the movant and the Director. The movant shall
file a brief in support of the review, and the Director may file a response
brief thirty days thereafter.

13) The filing fee for docketing a motion under paragraph (7) of this

Rule 3.530 shall be as provided by Civil Rule 76.42(1) for original actions
in the Supreme Court.
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SCR 3.660 Procedure for accreditation of continuing legal education
activities and obligations of sponsors

1) {24 Application for accreditation of continuing legal education activities
shall be made by members, former members or activity sponsors using
forms provided by the Commission or using uniform applications adopted
by the Commission. Applications must provide all information required by
the form in order to be reviewed. All applications shall be accompanied by
an application fee, as determined by the Commission.

2) {34 Activity sponsors that apply for accreditation and receive approval
prior to the activity may announce in advertising materials, "This activity
has been approved by the Kentucky Bar Association Continuing Legal
Education Commission for a maximum of XX.XX credits, including XX.XX
ethics credits." Sponsors who have made application for accreditation of
activities that have not yet been approved may announce in advertising
materials, "Application for approval of this activity for a maximum of
XX.XX credits, including XX.XX ethics credits, is PENDING before the
Kentucky Bar Association Continuing Legal Education Commission."
Sponsors may not advertise accreditation if accreditation has not been
granted by the Commission and notice of such accreditation received by
the sponsor.

3) {4} Technologically transmitted activities produced from live programs or
studio productions must be accredited separately from the live or studio
activity from which they were produced.

4) {54 Sponsors of accredited activities shall comply with the obligations and
requirements set forth below.

a) Ensure that all education activities comply with SCR 3.650.

b) Permit Commission members and staff or their designees to monitor
without payment of registration or other fees, any approved activity.

c) When possible, [Ujutilize the activity code provided by the
Kentucky Bar Association in its notification of accreditation in
identifying the activity in all correspondence regarding the activity
and provide the activity code to members for use in reporting
credits
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d) Advise attorneys that it is their duty to report and certify
attendance directly to the CLE Commission. [Provide to-each
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SCR 3.690 Continuing legal education award
1) Any member who completes a minimum of 20 [606] credit hours approved
by the Commission within 1 [a—peried-of3-erfewer} educational years, is
eligible for a Continuing Legal Education Award.

2) The Commission shall notify the member and issue the award.

3) Approved awards are valid for 1 year, beginning on the first day of July of
the year of award notification.

4) {6 Each member who holds a valid, unexpired award shall receive a
25% discount from the normal registration fee for the Kentucky Bar
Association Annual Convention.

5) A The Association may publish annually an announcement of the
members who during the preceding educational year have earned the
Continuing Legal Education Award. The announcement shall describe
the basis of the award and shall set forth in alphabetical order the name
of each recipient.
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SCR 6.030 Time constraints

The chief justice or his designee may in the interest of good order establish the
latest date by which names [sheuld} shall be submltted and questionnaires
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SCR 6.060 Records of the commission

The [permanent} official records of the commission shall consist of a dated
copy of the call for nominations, the minutes of the commission’s meetings and
a copy of the letter of submittal from the chief justice to the governor. The
official records shall be destroyed seven years after the commission’s
meeting. All other records generated in connection with the commission’s work
shall be destroyed one year after the meeting.
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SCR 7.030 Nomination and election — Regular elections eleetion of bar
representatives to judicial nominating commissions

1)

2)

3)

4)

Candidates for election as bar representatives [ernthe} to the judicial
nominating commission shall be nominated by the board or by
electronic [writtern] petition as [kerein} provided in these rules.

On or before [JuneH August 1 of the years in which regular elections
are to be held under this rule the board shall by majority vote nominate
candidates for election to the various commissions as specified in
subsection 3 of this rule. The board shall immediately certify the names
of its nominees to the director. On or before [July1} September 1 the
director shall post to the website of the Kentucky Bar Association
and send electronically to each member residing in the

Commonwealth of Kentucky [publish-byapprepriate-means-to-the

members-specifiedin{3He}-of thisrule] a list or lists of the candidates
[se} nominated.

a) For the commission for the Supreme Court and the Court of
Appeals the board shall nominate one (1) qualified member from
each appellate district. The director shall post to the website of
the Kentucky Bar Association and send electronically to each
member residing in the Commonwealth of Kentucky [publish

by-appropriate-means] a list of the candidates [se} nominated. [te
each-member residing-inthe Commonwealth-of Kentueky.|

b) For the commissions for each judicial circuit or district, the board
shall nominate two (2) qualified members. To the extent
practicable, in multi-county circuits or districts, the board shall
nominate candidates from different counties in the circuit. The
director shall post to the website of the Kentucky Bar
Association and send electronically to each member residing

in the circuit or district [publish-byapprepriate-means} a list of
the candidates se nominated [to-each-memberresidingin-the
eirewit]

c) Lists of the board’s nominees for election to the various
commissions may be combined as one list and may be included in
one publication of names.

Any other qualified member may file [a—written} an electronic petition for
candidacy for the commission for the Supreme Court and the Court of

Appeals. [stered-by-himselband notessthant0-other membersresiding
in-the Commenwealth-of Kentueky;| or may file [a—written} an electronic

petition for candidacy for the commission for a judicial circuit or district

[stened-byhimselFandnotdessthan 2-othermembersresidineinthe
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S)

6)

eireuit]. In [his} the petition, the member shall state that he or she does
not hold any other public office or any office in a political party or
organization. All such petitions shall be electronically filed [with-the
direetor] on or before [August15} September 15 of the year in which the
regular election for members of the commissions is to be held. The
director shall acknowledge receipt of each candidate’s petition [by-return
madl.| All petitions shall be considered public records and shall be
available for inspection at reasonable hours.

On or before [September1| September 30, the director shall post to the
website of the Kentucky Bar Association and send electronically to
each member residing in the Commonwealth of Kentucky [publish
by-appropriate-means-to-the members-speeified-in{3H{e}of thisrule} a list
or lists of the candidates, including those nominated by the board and
those nominated by petition.

The eligibility of a candidate in a regular election may be challenged by
any member entitled to vote in the election of the commission for which
the challenged party is a candidate. Such challenge shall be sent

electronically to the director, with a copy to the challenged party

or parties, [}H%Hﬁnﬁgned—b%th%ehaﬂenger—eeﬁkﬁﬁng—th&t—a—eepy

direetor} on or before [Sep%em—ber—} October 15 of the year in wh1ch the
election is to be held. It shall be summarily heard by a hearing
committee consisting of three (3) disinterested members appointed by the
president. The parties shall be entitled to appear in person or by or with
counsel. The hearing shall be held and a final decision rendered in
writing on or before [thefolewing-September} October 25. The party or
parties aggrieved by such decision may appeal to the Supreme Court by
a petition for review filed with the clerk of that court on or before [the
follewing Oetober] November 1 and certifying that a copy has been
served on the adversary party or parties. The matter shall be summarily
heard and determined as ordered by the court.

7)

All voting for the regular election of bar representatives to the
Jjudicial nominating commissions shall be conducted electronically.
On or before November 1, the director shall post to the website of
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the Kentucky Bar Association and send electronically to each
member residing in the Commonwealth of Kentucky a list or lists of
the candidates, including those nominated by the board and those
nominated by petition, and deleting those who have been subjected
to a successful challenge. Members may only cast two votes for
candidates for the judicial nominating commission for the Court of
Appeals and Supreme Court and two votes for the judicial

nominating commission for the circuit or district in which they
reside.

8) {9} Following the close of voting, the electronic ballots will be
tallied and a report of the results will be generated to the director.
The two (2) candidates for each commission receiving the highest number
of votes shall be elected. If two (2) or more candidates are found to have
received an equal number of votes, the election shall be fairly determined
by [tet} random draw under the supervision of and in the presence of

the [eanvassing beard] director.

9) The director shall immediately certify the results of the election to

the Chief Justice and promptly notify each candidate of the results
of the election.

10) The results of the election will be posted to the website of the
Kentucky Bar Association and sent electronically to each member
residing in the Commonwealth of Kentucky.

11) On or before December 10 following the election any defeated
candidate may contest the election of his successful opponent or
opponents. Such contest shall be by written petition to the Supreme
Court stating the grounds of contest and certifying that a copy has been
served on the adversary party or parties. The matter shall be summarily
heard and determined in such manner, and relief granted or denied upon
such grounds, as the court shall deem fair and equitable.

12) As soon as practicable after the election the director shall certify to
the Supreme Court for its approval an itemization of all costs incurred in
the election of members to the commission. Upon its approval of such
costs the court shall order payment to the association out of the state
treasury.
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SCR 7.040 [Nemination & elections] Special elections

Whenever a vacancy occurs in the office of bar representative to a
Jjudicial nominating commission for any reason other than the expiration
of a term, the Chief Justice shall appoint a successor from a list of
nominees chosen by the board. The successor shall serve until the
expiration of the regular term of office. If a vacancy occurs in the office
of bar representative to a judicial nominating commission less than 30
days before the next regular election, there shall be no appointment of a
successor to fill the unexpired term.

88



